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E.O. 11652: N/A 
TAGS: GATT, ETRD 

SUBJECT: GATT WP REPORT ON ZENITH CASE 

FOLLOWING IS FULL TEXT OF UNCLASSIFIED GATT DOCUMENT L/4508 
OF JUNE 6, "REPORT OF THE WORKING PARTY ON THE UNITED STATES 
ZENITH CASE”. QUOTE: 

1 . THE WORKING PARTY WAS ESTABLISHED BY THE COUNCIL AT ITS 
MEETING OF 23 MAY 1977 WITH THE FOLLOWING TERMS OF REFERENCE: 

"TO CONSIDER THE DECISION BY THE UNITED STATES CUSTOMS COURT IN 
ZENITH RADIO CORPORATION VERSUS THE UNITED STATES AND THE SUBSE- 
QUENT UNITED STATES ACTION IN THE LIGHT OF THE PROVISIONS OF 
PARAGRAPH 4 OF ARTICLE VI OF THE GENERAL AGREEMENT AND THE NOTE 
TO ARTICLE XVI, AND TO REPORT EXPEDITIOUSLY TO THE COUNCIL." 

(C/M/120) 

2. THE WORKING PARTY MET ON 2 AND 3 JUNE 1977 UNDER THE CHAIRMANSHIP 
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OF AMBASSADOR E. FARNON (NEW ZELAND). IT HAD AVAILABLE THE TEXTS 
OF A COMMUNICATION DATED 12 MAY 1977 SUBMITTED BY JAPAN (L/4500) 

AND OF A STATEMENT MADE BY THE REPRESENTATIVE OF JAPAN AT THE 
MEETING OF THE COUNCIL ON 23 MAY 1977 (C/W/288). 

3. THE WORKING PARTY TOOK NOTE OF THE FOLLOWING FACTS OF THE 
CASE. UNDER THE JAPANESE COMMODITY TAX LAW (LAW NO. 48 OF 3 1 
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MARCH 1962), A CONSUMPTION TAX IS LEVIED ON AN EXTENSIVE LIST OF 
CONSUMER GOODS, INCLUDING VARIOUS ELECTRONIC PRODUCTS. UPON 
EXPORTATION OF THESE PRODUCTS FROM JAPAN THE CONSUMPTION TAX IS 
EITHER REMITTED IF PREVIOUSLY PAID, OR THE PRODUCTS ARE EXEMPTED 
FROM THE PAYMENT OF THE TAX. ON 3 APRIL 1970, THE ZENITH RADIO 
CORPORATION, A UNITED STATES PRODUCER OF ELECTRONIC PRODUCTS, 
PETITIONED THE UNITED STATES SECRETARY OF THE TREASURY TO 
IMPOSE COUNTERVAILING DUTIES ON CERTAIN ENUMERATED CONSUMER 
ELECTRONIC PRODUCTS EXPORTED FROM JAPAN,! ALLEGING INTER ALIA 
THAT THE TAX REMISSIONS AND EXEMPTIONS AMOUNTED TO A PAYMENT OR 
BESTOWAL OF BOUNTIES OF GRANTS WITHIN THE PURVIEW OF SECTION 303 
OF THE TARIFF ACT OF 1930. ON 7 JANUARY 1976, A "FINAL NEGATIVE 
COUNTERVAILING DUTY DETERMINATION" WAS MADE BY THE SECRETARY OF 
THE TREASURY. THE DECISION STATED THAT NO BOUNTY OR GRANT 
WITHIN THE MEANING OF SECTION 303 WAS BEING PAID OR BESTOWED UPON 
THE MANUFACTURE, PRODUCTION, OR EXPORTATION OF THE JAPANESE 
ELECTRONIC PORDUCTS CONCERNED. 

4. ON 1 1 MARCH 1976, THE ZENITH RADIO ORPORATION FILED A 
SUMMONS IN THE UNITED STATES CUSTOMS COURT CONTESTING THE 
DECISION OF THE SECRETARY OF THE TREASURY. THE ACTION WAS 
INSTITUTED IN ACCORDANCE WITH SECTION 516 OF THE TARIFF ACT OF 
1930, WHICH - SINCE ITS AMENDMENT THROUGH THE TRADE ACT OF 1974 
- ENABLES AMERICAN COMPANIES TO OBTAINA JUDICIAL REVIEW OF 
NEGATIVE COUNTERVAILING DUTY DETERMINATIONS. THE COURT DECIDED 
ON 12UAPRIL 1977 THAT THE REMISSION AND ABATEMENT OF CONSUM- 
TION TAXES BY THE JAPANESE GOVERNMENT UNDER COMMODITY TAX LAW 
NO. 48 CONSTITUTE THE PAYMENT OF A BOUNTY OR GRANT WITHIN THE 
MEANING OF THE COUNTERVAILING DUTY LAW. IT ALSO DIRECTED THE 
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SECRETARY OF TREASURY TO ASCERTAIN, DETERMINE OR ESTIMATE THE 
NET AMOUNTS OF THE BOUNTIES OR GRANTS PAID OR BESTOWED AND TO ORDER 
ALL APPROPRIATE CUSTOMS OFFICERS TO ASSESS COUNTERVAILING DUTIES 
IN AMOUNTS EQUAL TO THE BOUNTIES OR GRANTS. 

5. THE UNITED STATES APPEALED THE CASE TO THE COURT OF CUSTOMS 
AND PATENT APPEALS. PENDING THE FINAL OUTCOME OF THE 
JUDICIAL REVIEW, THE SECRETARY OF THE TREASURY 

DIRECTED THE CUSTOMS OFFICERS TO SUSPEND APPRAISEMENT AND 
LIQUIDATION OF THE JAPANESE ELECTRONIC PRODUCTS AND INTRODUCED 
A PROCEDURE UNDER WHICH ENTRIES AND WAREHOUSE WITHDRAWALS CAN 
ONLY BE MADE IF BONDS IN AMOUNTS EQUAL TO THE ESTIMATED 
COUNTERVAILING DUTIES ARE SUBMITTED. 

6. THE WORKING PARTY THEN EXAMINED THE CASE IN THE LIGHT OF 
ITS MANDATE AND THE PROVISIONS OF THE GENERAL AGREEMENT. IT 
HEARD A STATEMENT BY THE REPRESENTATIVE OF JAPAN WHO MADE THE 
FOLLOWING FOUR POINTS. 
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7. FIRST, THE JAPANESE PRACTICE OF EXEMPTING EXPORTED PRODUCTS 
FROM DOMESTIC CONSUMPTION TAXES WAS IN FULL ACCORD WITH THE 
ARTICLES OF THE GENERAL AGREEMENT, I IN PARTICULAR WITH ARTICLE 
VI:4 AND THE NOTE TO ARTICLE XVI. 

8. SECOND, ALTHOUGH THE JAPANESE GOVERNMENT WAS AWARE OF THE 
FACT THAT THE UNITED STATES GOVERNMENT HAD APPEALED THE CASE TO 
A HIGHER COURT.IIT WOULD LIKE TO STRESS THAT, IF THE 

CUSTOMS COURT DECISION WERE TO BECOME FINAL AND COUNTERVAILING 
DUTIES WERE IMPOSED ON JAPANESE CONSUMER ELECTRONIC PRODUCTS BY 
REASON OF THE EXEMPTION FROM COMMODITY TAXES OR REMISSION OF SUCH 
TAXES, THE UNITED STATES WOULD CLEARLY VIOLATE THE AFOREMENTIONED 
PROVISIONS OF THE GATT. SUCH VIOLATION WOULD CONSTITUTE A PRIMA 
FACIE CASE OF NULLIFICATION OR IMPAIRMENT OF BENEFITS ACCORDING 
TO JAPAN UNDER THE GENERAL AGREEMENT. 

9. THIRD, THE COURT RULING AND THE SUBSEQUENT ADMINISTRATIVE 
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ACTION HAD SERIOUS EFFECTS ON THE JAPANESE EXPORTS OF CONSUMER 
ELECTRONIC PRODUCTS TO THE UNITED STATES WHICH, IN 1976, AMOUNTED 
TO US $1.89 BILLION. THE MEASURES WERE GIVING RISE TO UNCER- 
TAINTY REGARDING PRICING AND FUTURE EXPORT OPPORTUNITIES. 

PRESENT EXPORTS WERE HAMPERED BY THE BONDING PROCEDURE INSTITUTED 

BY THE UNITED STATES TREASURY. THE AMOUNTS OF THE BONDS 

REQUIRED WERE ESTIMATED TO BE IN THE RANGE OF US $200 TO US 

$300 MILLION ACCORDING TO 1976 TRADE FIGURES. THE PREMIUM COST FOR 

BONDING INSURANCE OF 0.1 TO 1 PERCENT OF THE ACTUAL BONDS WAS 

ESTIMATED TO BE IN THE RANGE OF US $200 THOUSAND TO US $3 

MILLION. A RECENT UNITED STATES ADMINISTRATION DECISION 

TO ALLOW THE FILING OF LETTERS OF CREDIT IN LIEU OF BONDS MAY, 

ACCORDING TO UNITED STATES AUTHORITIES, REDUCE THIS COST SOMEWHAT. 

JAPANESE TRADERS, ACTING UNDER REGULATIONS THAT FULLY CONFORM WITH 

THE GENERAL AGREEMENT, HAD TO BEAR BURDENS WHICH, UNDER THE 

RPO VISIONS OF GATT, THEY SHOULD NOT BE REQUIRED TO BEAR. FOR 

THESE REASONS, THE COURT RULING AND THE SUBSEQUENT ADMINISTRATIVE 

ACTIONS WERE, IN JAPAN S VIEW.IVIOLATIVE OF THE GATT. 
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10. FOURTH, THE COURT DECISION AND SUBSEQUENT ADMINISTRATIVE 
ACTION HAS IMPLICATIONS NOT ONLY FOR JAPANESE EXPORTS OF ELECTRONIC 
PRODUCTS BUT FOR WORLD TRADE IN GENERAL AND THE MTN. MANY CON- 
TRACTING PARTIES PRESENTLY EXEMPTED EXPORTED PRODUCTS FROM INTERNAL 
CONSUMPTION TAXES OR REFUNDED SUCH TAXES. A PROLIFERATION OF A 
ACTIONS IN THE UNITED STATES AGAINST SUCH TAX EXEMPTIONS OR 
REFUNDS WOULD THEREFORE NECESSARILY HAVE SERIOUS REPERCUSSIONS. 

1 1 . THE REPRESENTATIVE OF THE EUROPEAN COMMUNITY SAID THAT 
HE FULLY SUPPORTED THE VIEWS OF THE JAPANESE DELEGATION. THE 
COMMUNITY HAD DOUBTS WHETHER THE WORKING PARTY PROCEDURE WAS THE 
MOST APPROPRIATE FOR CASES OF THIS KIND AND.IIF THEIR EXPORTS 

HAD BEEN AFFECTED, THEY WOULD HAVE INVOKED OTHER PROCEDURES 
AVAILABLE UNDER THE GENERAL AGREEMENT. IN SUPPORT OF THE VIEW 
THAT THE REBATES OF THE COMMODITY TAXES WERE CONSISTENT WITH GATT 
PROVISIONS HE QUOTED EXCERPTS FROM THE UNITED STATES ADMINIS- 
TRATION BRIEF TO THE COURT OF CUSTOMS AND PATENT APPEALS TO THE 
EFFECT THAT THE UNITED STATES TREASURY HAD SINCE 1898 FOLLOWED AN 
INTERPRETATION THAT REMISSION OF SUCH TAXES WAS NOT COUNTER- 
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VAILABLE AND BELIEVED THAT THIS VIEW AS CONSISTENT WITH INTERNA- 
TIONAL RULES. IF THE COURT S DECISION WERE UPHELD, THE RESULTING 
SITUATION WOUD, IN HIS VIEW, UNDERLINE THE DISEQUILIBRIUM 
EXISTING BETWEEN THE OBLIGATIONS OF CONTRACTING PARTIES IN THIS 
AREA. 

12. AS REGARDS THE PRESENT SITUATION FOLLOWING THIS DECISION, 

HE EMPHASIZED THAT THE ADVERSE EFFECTS ON TRADE RESULTED NOT 
SO MUCH FROM THE SUSPENSION OF LIQUIDATION - THE COSTS INVOLVED 
IN THE BONDING PROCEDURE WERE NOT SIGFICANT - BUT FROM THE RISK 
OF A FUTURE SUPPLEMENTARY CHARGE ON IMPORTS OF BETWEEN 5 AND 30 
PER CENT WHICH, IF APPLIED, WOULD BE CLEARLY CONTRARY TO GATT. 
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SINCE THE IMPORTER HAD NO MEANS OF INFLUENCING THE FINAL DECISION 
WHETHER OR NOT HE WOULD INCUR SUCH A CHARGE, HE HAD LITTLE CHOICE 
BUT TO ADJUST HIS PRICES IMMEDIATELY. BECAUSE OF THE GENERAL 
IMPLICATIONS OF THIS DECISION AND THE DANGERS OF SIMILAR 
DECISIONS IN THE FUTURE, OTHER CONTRACTING PARTIES COULD NOT TAKE 
A PASSIVE ATTITUDE, ESPECIALLY SINCE THE COURT HAD RULED THAT 
TAX REMISSION SCHEMES WERE SUBSIDIES "AS A MATTER OF LAW". 

13. FINALLY, BY WAY OF GENERAL COMMENT, THE PRESENT CASE ILLUS- 
TRATED THE DISADVNATAGES OF DOMESTIC PROCEDURES INVOLVING 
JUDICIAL REVIEW AND CONSEQUENTIAL DECISIONS OF A QUASI-AUTO- 
MATIC NATURE WHICH COULD TOO EASILY LEAD TO UNCONTROLLABLE 
SITUATIONS IN THE TRADE POLICY FIELD. IN ADDIDION, AS MENTIONED BY 
THE JAPANESE DELEGATION (CAV/288),THIS SITUATION PROVIDED DOMESTIC 
INDUSTRIES WITH THE MEANS TO HARASS IMPORTERS BY EXCESSIVELY 
INVOKING MULTIPLE COMPLAINT PROCEDURES RELATING TO THE SAME 
PRODUCT. 

14. OTHER MEMBERS INDICATED SUPPORT FOR THE VIEWS EXPRSSED BY 
THE REPRESENTATIVE OF JAPAN AND ALSO EXPRESSED CONCERN ABOUT 
THE UNITED STATES ACTION AND ITS IMPLICATIONS FOR WORLD TRADE AND 
THE GATT SYSTEM. SOME OF THESE MEMBERS ADDED THAT IN THE PRESENT 
SITUATION THE INTERESTS OF THIRD COUNTRIES COULD ALSO BE ADVERSELY 
AFFECTED AS A RESULT OF THE UNITED STATES ACTION. 
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15. ALL BUT ONE MEMBER OF THE WORKING PARTY EXPRESSED VIEWS ON 
THE LEGAL ASPECTS OF THE MATTER. THEY AGREED THAT THE JAPANESE 
TAX PRACTICES IN QUESTION WERE IN FULL ACCORD WITH THE PROVISIONS 
OF GATT, ITS ESTABLISHED INTERPRETATION AS WELL AS ESTABLISHED 
PRACTICE OF THE GATT. THEY ALSO AGREED THAT, SHOULD THE COURT 
DECISION BE UPHELD FINALLY AND IF COUNTERVAILING DUTIES WERE 
IMPOSED, THE IMPOSITION OF SUCH DUTIES WOULD BE IN CONTRAVENTION OF 
THE PROVISIONS OF THE GATT INCLUDING ARTICLE VI:4 AND THE NOTE TO 
ARTICLE XVI.IAND WEOULD CONSTITUTE A PRIMA FACIE CASE OF NULLIFI- 
CATION OR IMPAIRMENT OF JAPAN'S RIGHTS UNDER THE GENERAL AGREE- 
MENT. THEY FURTHER SHARED THE VIEW THAT THE UNITED STATES CUSTOMS 
COURT DECISION AND THE SUBSEQUENT UNITED STATES ACTION WAS ALREADY 
IN VIOLATION OF THE GATT AND WAS CAUSING A SERIOUS ADVERSE TRADE 
IMPACT UPON THE JAPANESE EXPORTS IN QUESTION TO THE UNITED STATES. 

16. THE UNITED STATES REPRESENTATIVE TOOK NOTE OF THE VIEWS 
EXPRESSED BY THE OTHER MEMBERS OF THE WORKING PARTY. HE INFORMED 
THE OTHER MEMBERS THAT THE DECISION WAS BEING APPEALED EX- 
PEDITIOUSLY BY HIS ADMINISTRATION AND THAT A DECISION OF THE 
UNITED STATES COURT OF CUSTOMS AND PATENT APPEALS WAS EXPECTED 
SOMETIME BETWEEN MID-SUMMER AND EARLY FALL. WITH RESPECT T TO 
THE VIEW EXPRESSED THAT THE EXPORT REBATE OR REMISSION OF 
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JAPANESE COMMODITY TAXES WAS CONSISTENT WITH THE GATT, THE 
UNITED STATES REPRESENTATIVE NOTED THAT THE NOTE TO ARTICLE XVI 
SAID "THE EXEMPTION OF EXPORTED PRODUCT FROM THE DUTIES OR TAXES 
BORNE BY THE LIKE PRODUCT WHEN DESITNED FOR DOMESTIC CONSUMPTION, 
OR THE REMISSION OF SUCH DUTIES OR TAXES IN AMOUNTS NOT IN EXCESS 
OF THOSE WHICH HAVE ACCRUED, SHALL NOT BE DEEMED TO BE A SUBSIDY." 

HE NOTED BUT DECLINED TO COMMENT ON THE VIEW THAT THE SUSPENSION 
OF LIQUIDATION ON ENTRIES OF JAPANESE ELECTRONIC PRODUCTS CURRENTLY 
IN EFFECT AND ANY EVENTUAL ASSESSMENT OF COUNTERVAILING DUTIES 
WAS A NULLIFICATION OR IMPARIMENT OF BENEFITS ACCRUING UNDER 
THE GENERAL AGREEMENT. HE ALSO NOTED THE VIEW THAT THE SUS- 
PENSION OF LIQUIDATION AND ANY EVENTUAL IMPOSITION OF COUNTER- 
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VAILING DUTIES WAS A VIOLATION OF THE GENERAL AGREEMENT, BUT 
STATED THAT IT WOULD BE INAPPROPRIATE FOR HIM TO COMMENT THEREON 
AT THIS TIME. 

17. THE WORKING PARTY EXPRESSED SERIOUS CONCERN REGARDING THE 
IMPLICATIONS OF THE UNITED STATES CUSTOMS COURT DECISION 

AND ITS CONSEQUENCES FOR WORLD TRADE, THE MTN AND THE GATT 
SYSTEM ITSELF. IN THIS CONNEXION, SIMILAR CONCERN WAS ALSO 
EXPRESSED ABOUT THE POSSIBLE PRLIFERATION OF ACTION OF THIS IND 
AFFECTING OTHER PRODUCTS AND OTHER CONTRACTING PARTIES. 

18. THE WORKING PARTY IN THE LIGHT OF ITS TERMS OF REFERENCE 

AND IN VIEW OF THE SERIOUS NATURE OF THE MATTER UNDER EXAMINATION 
REQUESTED THAT IT SREPORT BE TRANSMITTED URGENTLY TO THE COUNCIL 
FOR EXPEDITIOUS CONSIDERATION. 

UNQUOTE. SORENSON 
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